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Procedural History 

 This matter came before the court by Verified 

Complaint and Order to Show Cause filed by the Plaintiff 

Breakwater Cove Condominium Association (hereafter, 

Breakwater) dated June 23, 2008, filed by the court on June 

30, 2008. See Verified Complaint, Pa3 and Order to Show 

Cause. Pa 1 The complaint sought injunctive relief and the 

imposition of fines against the defendants for harboring a 

parrot. The plaintiff argued that the parrot was (a) a 

prohibited pet as per Article 11(c) of the Master Deed and 

(b) a nuisance, in violation of Article 11(n) of the Master 

Deed. In support of its application, plaintiff submitted 

exhibits including the Master Deed, Pa16, letters from 

Breakwater to the defendants demanding the bird be removed 

[Pa144 and Pa147] and an Affidavit of Roy L. Bernstein. 

Pa149. 

Defendants filed a counter-order to show cause on July 

14, 2008 [Pa152] along with an Answer, Separate Defenses 

and Counterclaim [Pa155]. Defendants also submitted a 

Certification of James Chin in opposition to the Order to 

Show Cause, on the grounds that the bird is not prohibited 

by Article 11(c). Defendants also sought an order requiring 

plaintiff to participate in the mandatory arbitration 
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process adopted by Breakwater. Pa155. Plaintiff filed an 

Answer to Counterclaim on or about August 28, 2009. Pa182. 

Following oral argument on July 25, 2008 Judge O’Brien 

sent the parties to mandatory arbitration, which was 

memorialized in a letter dated July 31, 2008 from Judge 

O’Brien to the Hon. Francis Piscal, J.S.C., retired, the 

parties’ chosen arbitrator. Pa 184. Discovery was stayed 

pending arbitration. 

The parties attended an arbitration hearing on 

February 3, 2009. No record was made of the parties’ 

testimony or evidence.  The Rules of Evidence were relaxed. 

The parties were directed to brief the issue of nuisance 

and to submit expert reports.  Plaintiff submitted an 

expert report from a sound expert who measured the ambient 

decibel levels in and around the defendants’ unit. (Report 

not included in appendix because it is not relevant to the 

appeal). Over defendants’ objection, arbitrator Piscal 

considered an expert report from Benjamin D. Lambert, Esq., 

the attorney who had represented Breakwater when the 

condominium documents were recorded. Pa 185. The Lambert 

report did not center on scientific evidence but contained 

Mr. Lambert’s legal opinion regarding the meaning of the 

pet restriction clause at issue as well as his recollection 

regarding the drafting of the condominium documents. 
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The arbitrator rendered a written but undated decision 

that relied heavily on Lambert’s opinion letter. Pa192.  

Defendants rejected the decision of the arbitrator by 

letter dated February 19, 2009. Pa200.  

In a case management conference on March 17, 2009 

before Judge O’Brien, it was agreed by all parties that 

lengthy and costly discovery regarding the nuisance issue 

would not be necessary if the court were to rule that the 

parrot is prohibited by Article 11(c) of the Master Deed. 

Judge O’Brien orally advised the parties that he would 

continue the stay on discovery so the plaintiff could file 

a motion for summary judgment.  Upon information and 

belief, no formal case management order or discovery order 

was entered following the conference.  

Plaintiff filed a motion for summary judgment on or 

about July 2, 2009, returnable July 31, 2009. Pa201. In 

support of the motion, plaintiff filed a Statement of 

Material Facts pursuant to Rule 4:46-1, Pa204 and 

Affidavits from Benjamin D. Lambert, Pa228, Marianne 

Salimbene, Pa238, and Roy L. Bernstein, Pa241.  The Lambert 

affidavit was essentially a duplicate of his expert report.  

Defendants filed a notice of cross motion for summary 

judgment and to bar the expert report of Benjamin D Lambert 

Esq. on or about August 1, 2009. Pa244. In support of the 
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cross motion, defendants filed only a brief, since the 

material facts set forth in plaintiff’s Rule 4:46-1 

statement were not in dispute.  

By two companion orders dated September 18, 2009, 

Judge O’Brien respectively granted the plaintiff’s motion 

for summary judgment, Pa246, and denied the defendants’ 

cross motion in its entirety. Pa248. Plaintiff thereafter 

submitted an Affidavit of Services with invoices as 

supporting exhibits as required by Judge O’Brien in his 

summary judgment ruling. Pa312. 

The summary judgment ruling was reduced to judgment 

and final judgment was entered against the defendants on 

October 16, 2009. The within notice of appeal was filed on 

November 23, 2009. An amended notice of appeal was filed on 

or about December 1, 2009.  
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Introduction and Statement of Facts 

 
 The main issue in the summary judgment motion was 

whether Article 11(c) of the Association’s Master Deed 

prohibits residents of the Breakwater Cove condominium 

complex from keeping a pet parrot in their units.  

Plaintiff’s argument that the bird is a nuisance as defined 

in Article 11(n) of the Master Deed was made moot by the 

result of the motion. Both parties agreed that there were 

no factual issues and that the matter was ripe for judicial 

determination.  

 The parties agreed to the following facts: 

 Breakwater Cove Condominium Association was created 

by virtue of the filing of a Master Deed including by-laws 

on December 30, 1980. Pa16. Benjamin D. Lambert Esq. 

prepared and drafted the Recorded Governing Documents for 

Breakwater. Pa228. Breakwater Cover Condominium is a 

residential condominium complex located in Monmouth Beach, 

New Jersey. It consists of five residential buildings in 

which there are a total of 82 individual dwelling units 

plus common elements. Plaintiff’s Statement of Material 

Facts, ¶6, Pa205. 
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 The Association’s Master Deed includes covenants and 

restrictions, particularly Articles 11(c) and 11 (n) which 

are at issue in this case. See Pa 48 and Pa 51, 

respectively. 

 Since May 1997, Mary Chin has been the record owner 

of Unit 1-6 at 100 Seaview Avenue, within the Breakwater 

Cove Condominium complex.  See Deed, Pa 16. Her son James 

Chin is a tenant of the unit along with his wife Lynn 

Surgalla and their son Brian. James Chin has had Power of 

Attorney for Mary Chin at all relevant times until her 

recent death. Pa163. James Chin, Brian Chin and Lynn 

Surgalla (hereafter the “Chin family”) reside with a pet 

African Grey Parrot named Polly. They do not keep more than 

two domestic, companion animals as pets. 

 Mary Chin did not appear for arbitration or other 

proceedings in this matter except through her son and 

attorney-in-fact, James Chin.  

 The caption of the case was amended to remove the 

name of Mary Chin and replace it with Estate of Mary Chin 

when the Order of Judgment was filed on October 16, 2009. 

Pa312. 
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 Article 11(c) of the Master Deed, Restrictions, 

provides in pertinent part as follows, with emphasis added: 

c) No bird, reptile, or animal of any kind 

shall be raised, bred or kept in any Unit or 

anywhere else upon the Property except that dogs, 

cats or other household pets are permitted, not 

to exceed two in the aggregate, provided that 

they are not kept, bred or maintained for any 

commercial purpose, are housed within the Unit 

and abide by all applicable Rules and 

Regulations. No outside dog pens, runs or yards 

shall be permitted. 

Master Deed, Pa48.  

 Plaintiff contends that Article 11(c) prohibits all 

birds as well as reptiles. Defendant contends that the 

clause would prohibit all species of animals including 

birds, reptiles, cats, dogs and every other member of the 

animal kingdom, but for the language excepting “household 

pets.” Plaintiff also contended that the parrot should be 

removed because it constituted a “nuisance” within the 

meaning of Article 11(n) of the Master Deed; however, since 
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the court below decided that Article 11(c) does prohibit 

parrots, the nuisance issue was rendered moot.  

 In the course of arbitration before the Hon. Francis 

Piscal, J.S.C. (Ret) in February 2009, the parties were 

asked to submit briefs on the issue of nuisance as well as 

any relevant expert reports, which would be considered by 

the arbitrator in lieu of live testimony. See arbitrator’s 

decision, Pa 225. The defendants submitted a noise report 

from Top Notch Audio, setting forth the noise measurements 

within and outside the Chin family’s condominium unit. The 

plaintiff, on the other hand, did not submit any expert 

report to address the technical or scientific issues, but 

submitted instead an opinion letter authored by Benjamin 

Lambert, Jr. Esq., former counsel to the Breakwater Cove 

Condominium Association. Mr. Lambert analyzed Article 11 

(c) and gave a legal opinion regarding his interpretation 

of the clause.  

 The Rules of Evidence were relaxed in the arbitration 

hearing. The arbitrator considered the Lambert report over 

the objection of the defendants, despite the fact that it 

did not address the noise issue.  
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 Judge Piscal’s ruling was received in February 2009. 

Defendants notified the court that it was rejected and the 

parties went back to Judge O’Brien for case management. 

Pa200.  

 Both parties agreed that discovery on the nuisance 

issue would not be necessary if the Court were to determine 

that parrots are prohibited by the pet restriction clause. 

By consent, the parties agreed to seek the Court’s 

interpretation of the operant language of the pet 

restriction clause and conceded that there were no fact 

issues relating to the recording or validity of the 

condominium documents. However, at no time was any 

discovery taken as to the intent of the drafters of the 

Master Deed, nor did the parties stipulate or agree to the 

intent of the drafters.  

 Plaintiff submitted an Affidavit in support of 

summary judgment from Benjamin D. Lambert, Jr. who recited 

the factual background of his attorney-client relationship 

with Breakwater and reiterated the conclusions he had 

reached in his January 2 2009 letter opinion letter. See 

Affidavit, Pa228. Defendants did not leave the affidavit 

undisputed; indeed, the defendants filed a cross motion to 
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strike Mr. Lambert’s opinion from the record. Plaintiff’s 

Statement of Material Fdoes not refer to the intent of the 

drafters, stating only as follows: 

4. The Recorded Governing Documents for the 

Association were prepared and drafted by Benjamin 

D. Lambert, Esq., an attorney recognized 

throughout New Jersey as an expert in Conominium 

and Homeowner Association Law. See Affidavit of 

Benjamin Lambert, Esq., annexed hereto and made a 

part hereof as Exhibit “J”; see also Exhibits “A” 

and “H.” 

Pa205, ¶4 to Statement of Material Facts.  

 Plaintiff obtained judgment ordering the defendants 

to remove the bird. Defendants appeal, contending that 

Article 11(c) does not prohibit parrots and contending 

further that the bird is not a nuisance.  
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LEGAL ARGUMENT. 

POINT ONE: 

REVERSAL IS THE PROPER REMEDY 

The factual findings of the trial court are generally 

binding on the appeal as long as “they are supported by 

adequate, substantial and credible evidence.” Rova Farms 

Resort Inc. v. Investors Ins. Co of America, 65 N. J. 474, 

484, 323 A. 2d. 495 (1974). While the factual findings of a 

trial court judge and determinations of credibility are 

usually granted deference on appeal, this is not the case 

regarding a trial judge’s interpretation of the law. 

Manalapan Realty v. Twp Comm. Of Manalapan, 140 N. J. 366, 

378, 658 A. 2d 1230 (1995), holding that “a trial court’s 

interpretation of the law and the legal consequences that 

flow from established facts are not entitled to any special 

deference.”  

The court below was not required to make any factual 

findings or determinations of credibility, since the 

material facts were not in dispute, except regarding the 

subjective intent of the drafters of the condominium 

documents. No trial was held. No discovery was taken 

regarding the intent of the drafters. Defendants were not 
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even placed on notice that the plaintiff intended to assert 

facts relating to the intent of the drafters.  

R. 2:10-2 defines the standard of appellate review 

that an error by the trial court “shall be disregarded . . 

. unless it is of such a nature as to have been clearly 

capable of producing an unjust result.” Rova Farms, supra, 

.65 N. J. at 484.  

It is argued that the trial judge erred in the 

following rulings: 

(a) considering the affidavit of Benjamin Lambert Jr., 

(b) relying on the factual statements in Lambert’s 

report, because they were contested and required discovery 

and a trial,  

(c) relying on extrinsic evidence of the intent of the 

drafters of an unambiguous document (the Lambert 

affidavit), 

(d) interpreting the restrictive covenant in Article 

11(c) to prohibit all birds and reptiles and 

(e) entering judgment against the defendants on 

October 16, 2009 as a result of the above rulings.  

The order from which the appeal is taken and the 

underlying summary judgment order are legal rulings. There 

was no hearing or trial testimony; therefore, the factual 

findings of the lower court are not subject to deference. 
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POINT TWO: 

 
The unambiguous language of the Master Deed leads to the 

conclusion that up to two household pets are permitted, so 

long as they are domesticated and not kept for breeding or 

commercial purposes.  

 

 Plaintiff contends that that Article 11(c) of the 

Master Deed restricts unit owners in Breakwater from 

harboring any birds. It is respectfully argued that the 

court below erred in finding that the restriction clause 

prohibits birds, and denied defendants’ cross motion to 

interpret the clause as permitting birds which qualify as 

“household pets.” 

 Extrinsic evidence regarding the intent of the 

drafter may only be considered if there is an ambiguity in 

statutory language. Renna v. County of Union, 407 N. J. 

Super. 230, 235, 970 A 2d 414 (App. Div. 2009). Like an 

insurance contract, the words in which the clear language 

of the pet restriction clause is expressed in Breakwater’s 

Master Deed “must be interpreted in accordance with their 

ordinary, plain and usual meaning.” Boddy, supra, 334 N. J. 

Super at 656. Defendants agree with the plaintiff that the 

pet restriction clause is clear and unambiguous; therefore, 



14 

 

no extrinsic evidence should be considered in determining 

whether the clause prohibits the Chin family’s pet parrot.  

 The clause at issue begins with a broad and 

comprehensive prohibition as to all animals within the 

dwelling units of the Breakwater Cove Condominium: “No 

bird, reptile, or animal of any kind shall be raised, bred 

or kept in any Unit or anywhere else upon the Property.” 

Article 11(c), Master Deed. Pa48.  As defendants argued 

before the trial judge, the sentence contains a compound 

subject (bird, reptile, animal) and the word “no” modifies 

all three words. Therefore, no bird, no reptile and no 

animal of any kind is permitted at Breakwater.  

 Were it not for the language that follows, the 

species of the Chin family pet would be irrelevant, since 

the clause would prohibit all birds (canaries, parrots, 

parakeets) as well as all reptiles, (turtles, snakes, 

lizards) and all other animal(s) of any kind (dogs, cats, 

rabbits, guinea pigs, hamsters, ferrets, fish, etc.). The 

Association conceded that pet animals such as dogs, cats 

and fish are permitted in the residential units, by 

operation of the exceptional language that follows: 



15 

 

. . . except that dogs, cats or other household 

pets are permitted, not to exceed two in the 

aggregate, provided that they are not kept bred 

or maintained for any commercial purpose, are 

housed within the Unit and abide by all 

applicable Rules and Regulations.  

 

Essentially, the second part of the first sentence of 

Article 11(c) is an exception to the exclusion.  

 Because condominium documents are prepared by the 

grantor, they are to be interpreted favorably to the 

residents who are bound by it. Berman v. Gurwicz, 189 N. J. 

Super. 89, 458 A. 2d 1311 (App. Div. 1981). Restrictions on 

the use of real property, such as contained in a 

restrictive covenant in a lease agreement, must be strictly 

construed. Renee Cleaners, Inc. v. Gooddeal, etc. New 

Jersey, 89 N. J. Super. 186, 189 (App. Div. 1965), cited in 

Berkely Dev. v. Great Atlantic & Pacific Tea, 214 N. J. 

Super. 227, 518 A. 2d 790 (App. Div. 1986). It is 

respectfully argued that the clear language of the 

exception to the exclusion in this case, urges only one 

conclusion: that the clause at issue permits all species of 

pet animals.  

 Research discloses no reported decision interpreting 

the exact wording of an exception to a no-pet exclusion; 
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however, there are cases interpreting other restrictive 

covenants with similar exclusions and exceptions.  

 For example, Shadow Lake Village Condo Ass’n v. 

Zampella, 238 N. J. Super. 132, 134-135, 569 A. 2d 288 

(App. Div. 1990), involved an age restriction clause in the 

Master Deed, which read as follows: 

Permanent residents must be at least 52 years of 

age, except that the spouse or an immediate 

member of the family other than a child of said 

permanent resident, or a live in domestic, 

companion or nurse, may be a permanent resident 

regardless of his or her age. A maximum of one 

child age 18 or older may also reside as a 

permanent resident with his or her parent or 

parents. 

 

Like the clause at issue, the above language would prohibit 

any permanent resident under 52, but for the exception to 

the exclusion.  

 In Steiger v. Lenoci, 352 N. J. Super. 90, 799 A 2d 

656 (App. Div. 2002), at issue was a restrictive covenant 

in the Master Deed preventing the construction of 

outbuildings on the defendant’s property. There was an 

exception for garages. In a prior case involving the same 

parties (distinguished herein by the designations of 

Steiger I and Steiger II,) the court held that the 
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defendants were prohibited from erecting a cabana on their 

property by virtue of the restrictive covenant. Steiger v. 

Lenoci 323 N. J. Super. 529 (App. Div. 1999). 

 In Steiger II, the same defendants attempted to 

circumvent the general exclusion of outbuildings, by 

erecting a separate structure that they called a “garage” 

on the building permit. The so-called garage also included 

a bathroom, storage area and a sliding-glass door leading 

to the backyard pool. Plaintiffs again sued. The trial 

judge granted defendants’ motion for summary judgment and 

dismissed the complaint with prejudice. The Appellate 

Division reversed and held that the new structure was also 

prohibited because it included features (such as a bathroom 

and storage area) that were not consistent with the common 

meaning of a garage ancillary to the main structure.  

 The case is instructive because the grammatical 

structure of the covenant at issue is similar to the one at 

bar: it prohibits all outbuildings, but makes an exception 

for garages, as follows: 

That no outbuilding of any kind or charac-

ter, other than a garage for not more than 

three cars, shall be erected upon any lot or 

plot, which said garage shall be used only 

as a private garage incidental to the dwel-
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ling on the same plot, or may be connected 

with the dwelling and shall in any event be 

of a design in keeping with the design of 

the dwelling, and if built separate from the 

dwelling shall be located at least seventy-

five feet from the street line. 

 

Were it not for the language following “other than a 

garage,” the clause would prohibit any structure ancillary 

to the main structure on the property. The court held that 

“It is evident from the language of this restrictive 

covenant that the ‘garage’ exception to the general 

prohibition against the construction of ‘outbuildings’ was 

intended to be limited.”  Steiger II, supra, 352 N. J. 

Super. at 93.  

 New Jersey courts have interpreted similar clauses.  

For example, Rosenblatt v. Levin, 127 N. J. Eq. 207 (1940), 

held that a rooming house and boarding house were 

prohibited on property that contained the following 

restrictive covenant: “That no building, except for cottage 

resident purposes, or hotels and drugstores, shall be 

erected on any part of said land.”  Cf, Garnick v. 

Serewitch, 39 N. J. Super. 486, 491, 121 A. 2d 423 (Ch. 

Div. 1956), which involved (but did not interpret) a 

covenant with the same language; instead, the case 
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concerned the question of necessary parties. Like the 

clause at issue, the restrictive covenant in Rosenblatt 

would have prohibited all structures on the property, but 

for the exception to the exclusion.  

 Although there are no cases in New Jersey 

interpreting pet exclusion language similar to 11(c), an 

analogous situation arose in California. A California 

appellate panel affirmed the lower court’s ruling that a 

condominium association had discriminated against disabled 

persons by not allowing them the reasonable accommodation 

of a dog as a companion animal, in a case involving a 

similarly worded clause 1to that at bar. Auburn Woods Inc. 

v. Fair Employment and Housing, 121 Cal App. 4th 1578, 1596 

(2004), 18 Cal. Rptr. 3d. 669. The clause in question read 

as follows: 

No reptiles or animals shall be permitted in the 

Condominium Units or on the property except that 

pet birds and domestic house cats (limit of 2) 

shall be allowed so long as they do not 

constitute a nuisance to the neighbors and other 

residents. The Board of Directors has the 

discretion to adopt reasonable rules and 

regulations in regard to the keeping of these 

specifically enumerated pets so as to avoid 

nuisance problems or health and safety hazards.  

 
No dogs are allowed to be kept anywhere in the 

development. 
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 The clause clearly prohibited the keeping of dogs and 

allowed only two types of household pets: birds and cats. 

The case turned on whether the residents should have been 

allowed to keep a dog, in spite of the clear prohibition. 

It is respectfully argued that if the clause had read, “pet 

birds and domestic house cats and other household pets,” as 

in the case at bar, there would have been no question that 

dogs were permitted.  

 It is respectfully argued that the clear language of 

Article 11(c) of Breakwater’s Master Deed allows all 

household pets, with reasonable restrictions. The clause 

restricts the number of household pets (two in the 

aggregate), restricts where they are kept (within the 

Unit), restricts the purpose for which they are kept 

(excluding animals kept for breeding or other commercial 

purposes), but it does not restrict or limit the species of 

the animal except by use of the word “household” pet, 

implying that there can be no wild animals or other animals 

that are not commonly kept as pets in a household (i.e., 

livestock or game).  
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 There is no conceivable reason why birds and reptiles 

were not excluded in clear, unambiguous and plain English, 

other than that they were not excluded.  Nonetheless, Judge 

O’Brien ruled that the pet exclusion clause prohibits all 

birds, reasoning as follows: 

Despite these arguments, the fact that the 

association explicitly banned birds and reptiles 

in the general provision and then failed to 

mention them again in the exception would 

indicate that they are not to be considered as 

one of those few species allowed as household 

pets in the … units… 

 
Common sense dictates that the language, “no bird 

shall be kept on the property,’ would not then be 

exempted by the exception for household pets.  

 
42T, 1-6 

 The Court did not cite any grammatical, legal or 

scientific basis for this conclusion other than “common 

sense,” but it is respectfully argued that common sense 

dictates a far simpler and more direct way to exclude birds 

and reptiles than the convoluted language of Article 11(c). 

The clause could simply have been written in reverse order, 

first allowing unit owners to keep up to two household pets 

and then stating an exception for birds and reptiles, as 

follows: 
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Up to two household pets, except for birds and 

reptiles, may be harbored in any unit. In 

addition, said household pets are not to exceed 

two in the aggregate, may not be kept, bred or 

maintained for any commercial purpose, must be 

housed within the Unit and must abide by all 

applicable Rules and Regulations. No outside dog 

pens, runs or yards shall be permitted. 

 
Another option would have been to reiterate an exclusion 

for birds and reptiles, as follows: 

 
No animal of any kind shall be raised, bred or 

kept in any Unit or anywhere else upon the 

Property, except that household pets other than 

birds and reptiles are permitted, not to exceed 

two in the aggregate, provided that they are not 

kept, bred or maintained for any commercial 

purpose, are housed within the Unit and abide by 

all applicable Rules and Regulations. No outside 

dog pens, runs or yards shall be permitted. 

  

 Indeed, birds are not a “species” of animal. Within 

the modern scientific system of classification developed 

originally by Carolus Linnaeus, birds, reptiles, mammals, 

amphibians and fishes (cartilaginous and bony) are 

considered Classes, which are divided into a further 

hierarchy of order, family, genus and finally species. 

Source: Animal Diversity website, University of Michigan 

Museum of Zoology, htp://animaldiversity.ummz.umich.edu/ 



23 

 

site/accounts/classification/. There are over 10,000 

livings species of birds and over 8,000 species of 

reptiles.  Source: Wikipedia.com. While all breeds of the 

species dogs and cats are universally recognized as 

household pets, most species of birds and reptiles are not. 

With the exception of canaries, parakeets, lovebirds, 

budgies and parrots, most birds are commonly considered 

wild animals (e.g., raptors, waterfowl, songbirds, 

hummingbirds, egrets, owls, pigeons etc.), livestock (e.g., 

turkeys, geese, chickens etc) or game animals (e.g., ducks, 

pheasants, wild turkeys, etc.).  Many species are 

protected. There is no question that all breeds of dogs and 

cats are kept as household pets.  Within the scientific 

Class of reptiles, only a few of the 7,900 species of 

snakes and lizards are commonly kept as pets (e.g., 

iguanas, garter snakes, boa constrictors) but most others 

(caimans, alligators, crocodiles, poisonous snakes, etc.) 

are not. It would make perfect sense to exclude all birds 

and reptiles that are not widely considered household pets, 

contrary to Judge O’Brien’s conclusion. 

 The trial judge finally concluded as follows: 
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The Court finds no ambiguity exists, and that 

birds are prohibited. For this reason it’s 

unnecessary to consider the issue raised in the 

defendant’s partial summary judgment motion where 

they argue that household pets should include 

birds. 

 
42T, 7-10. 

 The Court’s decision contains no mention of the 

Auburn Woods case and, although it is not binding on this 

Court, it offers some insight as to the way in which 

unambiguous language can be used to restrict pet ownership 

in condominiums.  

 It is respectfully argued that the cited case law 

urges a different conclusion, that the broad prohibition 

against all animals, including by way of example birds and 

reptiles, was clearly contradicting by the exceptional 

language that followed, and the court should have moved on 

to the second issue of whether the parrot Polly constitutes 

a household pet within the meaning of the clause.  

 Although he denied doing so, the trial judge appeared 

to base his conclusions on the subjective intent of the 

drafters, rather than the clear language of the clause.  

 It is also argued that the analysis of Article 11 is 

fundamentally flawed because Judge O’Brien erroneously 
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considered the statements of Benjamin Lambert in reaching 

his conclusions about the meaning of Article 11(c). See 

Point Four, infra.  
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Point Three: 

A parrot is a permitted “household pet”  
within the meaning of the Master Deed. 

 

 It is respectfully argued that Judge O’Brien could 

not fairly interpret or consider Article 11(c) of the 

Master Deed without simultaneously considering whether 

parrots should be considered household pets. Although he 

recognized the obligation to consider all of the 

condominium documents as a whole, and stated that he had 

reviewed the relevant provisions of the condominium 

documents in pari materia, 39T, 4-13, he also found this to 

be a moot point after reaching the separate conclusion that 

the clause excluded all birds: 

The Court finds no ambiguity exists, and that 

birds are prohibited. For this reason, it’s 

unnecessary to consider the issue raised in the 

defendant’s partial summary judgment motion where 

they argue that household pets should include 

birds 

 
42T, 10-14 

 There should be no question that a parrot is included 

in the category of “household pets,” both in the common 

meaning of the term and as defined by New Jersey law. An 

example is found in N.J.S.A. 4:22A-1, governing the 
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disposal of deceased domestic animals, which includes birds 

in the definition of “pets” as follows: 

c. “Pet” means a member of the kingdom of living 

beings, commonly known as a domestic animal, that 

has the capacity for spontaneous movement and 

rapid motor response to stimulation, yet is not 

human, and which has been adapted or tamed to 

live in intimate association with, and for the 

pleasure or advantage of, the human species and 

includes, but is not limited to, dogs, cats, 

gerbils, fish, birds, snakes, turtles, lizards, 

frogs and rabbits. [emphasis added] 

 
 Pets are also defined in N.J.S.A. 4:4-20.3(s) as “any 

domesticated animal normally maintained in or near the 

household of the owner thereof.” Polly is a domesticated, 

tame African Grey parrot.  

 It is a crime of the second degree to steal a 

domestic companion animal, defined in N.J.S.A. 2C:20-1(u), 

which is defined as follows: 

u. “Domestic companion animal” means any animal 

commonly referred to as a pet or one that has 

been bought, bred, raised or otherwise acquired, 

in accordance with local ordinances and State and 

federal law for the primary purpose of providing 

companionship to the owner, rather than for 

business or agricultural purposes. 

 
 There should be no question that the only purpose 

served by Polly the parrot is companionship and enjoyment 
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of the Chin family, as she is not kept for business or 

agricultural purposes.  

 The above statutes, read in the aggregate, urge the 

conclusion that “domestic companion animal” is a synonym 

for the term “household pet.”  

 Judge O’Brien was somewhat equivocal in his analysis 

of what constitutes a household pet and whether Article 

11(c)’s blanket prohibition against all animals makes any 

sense in light of the exception to the exclusion. Judge 

O’Brien reasoned as follows: 

The way I look at it, the paragraph that starts 

off, no birds, means no birds. The exception for 

household pets. The problem I have, I agree with 

Ms. Calogero that the range of household pets can 

be wide. And certainly, you know, what for one is 

a pet, and to another is a pet, is – can be very 

different. 

 
But accepting her reasonable person standard, a 

reasonable person reading that sentence can say, 

no birds. No reptiles. No animal of any kind, 

except dogs, cats, household pets. When I think 

household pets, I think small. I don’t think big. 

Such as – as she said, you know, fish, guinea 

pigs, gerbils, hamsters. Small. 

 
Cats and dogs can be, obviously, large.  

 
28T, 8-20. In the court’s eyes, the exception regarding 

household pets applied only to small animals, despite his 

recognition that some breeds of dogs are large. It is 
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common knowledge that Great Danes, Saint Bernards, 

Rottweilers and Mastiffs can be enormously large, but there 

are no breeds of dog or cat excluded by Breakwater’s Master 

Deed.  

 Even the plaintiff did not dispute that Polly the 

parrot was considered a household pet. The plaintiff 

referred to it as a pet in its legal argument as well as in 

the following documents: 

• Letter dated January 18, 2006 from Mabel 

Iazicki, manager of the property, to Mrs. Mary 

Chin, referring to Polly as “the illegal pet”; 

Pa *. 

• Letter dated June 20, 2006 from Albert P. 

Mollo, Esq., attorney for Breakwater, to Mr. 

and Mrs. James Chin referring to “your pet 

bird;” Pa *.  

Similarly, Judge O’Brien ultimately did not disagree that 

parrots like Polly are commonly kept as household pets: 

. . . there are all sorts of birds too that are 

kept as household pets. There’s no question about 

that. Parrots are, obviously. 
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28T 21-23. Parrots, unlike endangered species or wild 

animals, are sold in pet stores. There are no statutory 

prohibitions against keeping or harboring them. 

 Analogies may be also be drawn from case law in New 

Jersey and other jurisdictions. In Colts Run Civic 

Association v. Colts Neck township 315 N. J. Super 240 (Law 

Div. 1998), Judge Hayser considered whether maintaining a 

pigeon coop was a permitted accessory use in a residential 

area. The court considered whether the use was “not unique 

or rare,” but a “recognized mode of activity,” and 

concluded that keeping pigeons did not constitute farming, 

reasoning as follows: 

    At oral argument, plaintiffs argued that the 

term "animal" should be defined in the most 

generic sense, and that the maintenance of more 

than a single animal on an individual's property 

might constitute farming. However, the court is 

not satisfied that the objective number of 

animals — here pigeons — makes their presence not 

a hobby, but a farming situation per se. Just as 

a flock of forty small birds does not amount to a 

farming event, neither does a litter of ten 

kittens, a cage full of thirty gerbels, or an 

indoor "farm" of 2,000 ants. Moreover, the issue 

is not what constitutes a "household pet," but 

rather, what parameters should exist as to a 

possible animal-related hobby being conducted on 

residential property. 
 

Colts Run, 315 N. J. Super 251, fn 6. 
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 The court may also look to the plain meaning of the 

word as defined in dictionaries. American Heritage 

Dictionary defines pet as “an animal kept for amusement or 

companionship.” A Wikipedia article defines pet as follows: 

A pet or companion animal is an animal kept for 

companionship and enjoyment, as opposed to 

livestock, laboratory animals, working animals or 

sports animals, which are kept for economic 

reasons. The most popular pets are noted for 

their loyal or playful characteristics, for their 

attractive appearance, or for their song.  

 
 It is respectfully requested that this Court take 

judicial notice that birds are arguably the only household 

pets kept for their song.   

 Finally, as Professor Cox has noted, "[a]s to the 

keeping of animals, from time immemorial the usual 

household pets have been recognized as `customary' in 

residential districts. More recently, however, the list of 

animals kept has expanded beyond cats, dogs, canaries and 

goldfish to include such creatures as exotic birds, various 

kinds of reptiles, pumas, ponies and pygmy pigs and goats." 

Cox, New Jersey Zoning and Land Use Administration (1998 

Edition), Section 10-2, at page 204. 
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 See also, Auburn Woods Inc., supra, 121 Cal App. 4th 

at 1596 which allowed residents to keep dogs despite a 

clear prohibition to the contrary.  

 The conclusion to be drawn from the collective case 

law, statutory definition of household pet and domestic 

companion animals, and common understanding of the term 

“household pet” is that Polly is a household pet to which 

the pet exclusion would not apply. For this reason, the 

trial court’s ruling should be reversed.  
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POINT FOUR 

The court erroneously considered the affidavit 
of Benjamin Lambert, Jr., whether as a fact witness, 

in contravention of the parole evidence rule 
or as an expert witness, in contravention of N J. R. E. 702 

 

 The court below denied defendants’ cross motion to 

exclude the expert report of Benjamin Lambert. It is 

unclear from the court’s decision whether Lambert’s opinion 

was used as an expert report – as indicated by Judge 

O’Brien – or as a factual statement of the intent of the 

drafters, which is implied by the decision. It is 

respectfully argued that either reason for considering 

Lambert’s affidavit in determining the meaning of Article 

11(c) is improper and subject to reversal. 

 The court noted that plaintiff was offering Lambert 

as “an expert in the field of community association law. 

More importantly, because Mr. Lambert is the individual who 

actually drafted the governing documents he will prove (sic 

– provide?) the best evidence as to the meaning of the 

language.” 7T, 15-20.  The meaning of the language at issue 

is the ultimate question that was submitted to the court to 

decide. The intent of the drafters is a factual issue that 

was not undisputed.  



34 

 

 N. J. R. E. 702 governs the admissibility of expert 

opinion in trial and states in pertinent part as follows: 

If scientific, technical, or other specialized 

knowledge will assist the trier of fact to 

understand the evidence or to determine a fact in 

issue, a witness qualified as an expert by 

knowledge, skill, experience, training, or 

education may testify thereto in the form of an 

opinion or otherwise. 

 

 Plaintiff used Lambert’s affidavit to state his legal 

interpretation of the pet exclusion clause. It is 

respectfully argued that this is an improper use of expert 

testimony, and that the Court below should have disregarded 

Mr. Lambert’s opinion entirely. 

 A similar situation was presented in Healy v. 

Fairleigh Dickinson Univ, 287 N. J. Super. 407, 413 (App. 

Div.), certif. denied, 145 N. J. 372, cert denied, 519  

U. S. 1007 (1996), a wrongful termination suit by a former 

professor.  

 At trial, plaintiff had argued that he was entitled 

to de facto tenure after 14 years of service based on his 

interpretation of the University’s employees’ handbook in 

conjunction with a clause in the American Association of 

University Professors’ contract. Plaintiff had presented 
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the testimony of Dr. Koster as an “expert witness” on 

academic tenure. Dr. Koster concluded at trial that “based 

on his ‘reading’ of the Handbook, Healy had acquired tenure 

by virtue of his length of service.” Healy, 287 N. J. Super 

at 412. Because the trial judge determined that there were 

mixed issues of fact and law, she allowed a jury to 

determine the total length of Healy’s service and, after 

this fact question had been resolved in plaintiff’s favor, 

she resolved the contractual issues as a matter of law and 

found that plaintiff did not have tenure. Healy appealed 

and argued that the trial judge should have considered his 

expert’s opinion.  

 The Appellate Division agreed with the trial judge, 

and held that Dr. Koster’s testimony was not an expert 

opinion designed to assist the trier of fact; rather, it 

was a legal conclusion that was properly disregarded by the 

trial judge. The court reasoned as follows: 

. . . [O]nce the trial court correctly determined 

that the interpretation of the contract language 

was a legal matter, she was obligated to 

disregard the expert's opinion concerning its 

interpretation. The question before the court was 

not whether hypothetically there can be de facto 

tenure. The question was whether the parties 

provided for it. 
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Id, at 413.  

 In the case at bar, both parties stipulated that the 

interpretation of Article 11(c) was a legal matter. Judge 

O’Brien also recognized this fact. 

In the current case the dispute between the 

parties is not centered on the authority of the 

association, but rather on the meaning of the 

provision banning certain animals from the units. 

 
41T, 4-7, emphasis added. 

Therefore, the court should have disregarded any opinion of 

a third party regarding its interpretation.  

 L & L Oil Serv. v. Div. Of Taxation 340 N. J. Super. 

173, 182, 773 A. 2d 1220 (App. Div. 2001) held that it was 

improper to use an expert “to advance [plaintiff’s] 

allegedly contrary legal conclusions.” The procedural 

issues in that case were similar to the case at bar: the 

plaintiff appealed a ruling of the tax court that its 

transactions were exempt from sales tax, and argued that 

the tax court had erred by not considering environmental 

regulations in pari materia with the operant statutes 

including N.J.S.A. 54:32B-3(b) and N.J.S.A. 54:32B-8.11. 

Plaintiff had been permitted to submit and rely on one 

expert report at trial. Plaintiff served a subpoena on the 
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Tax Counselors Office and sought the testimony of Tax 

Services Specialist Denise Lambert. The trial court quashed 

the subpoena for several reasons.  

 The Appellate Division upheld the lower court’s 

decision to quash the subpoena, partly because the 

plaintiff sought to use Ms. Lambert’s testimony for the 

following improper purpose: 

L & L claims that the Tax Court misinterpreted 

the issue and that the testimony and documents 

went to whether interest and penalties should 

have been waived and were relevant for that 

purpose. Examination of the record demonstrates 

that L & L's purpose in seeking Lambert's 

testimony and the accompanying documentation was 

not limited to the waiver of interest and 

penalties argument. L & L specifically noted that 

it sought to introduce the testimony to 

demonstrate that Lambert had a contrary view on 

the applicability of sales tax to businesses such 

as L & L than the Director, and that Lambert's 

view was based on "a much better understanding of 

the factual basis of [L & L's] business than the 

auditor. . ."  

 
L & L Oil, Ibid, emphasis added.  

 See also Boddy v. Cigna Property & Cas. Co. 334 N. J. 

Super. 649, 659, 760 A. 2d 823 (App. Div. 2000), which held 

that “expert witnesses imply may not render opinions on 

matters which involve a question of the law.” This case 

involved interpretation of an insurance policy excluding 
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“motorized land vehicles.” Plaintiff had called an expert 

witness at trial who testified that the exclusionary 

language of the insurance policy was ambiguous and unfair. 

The trial judge held that the insurance contract, read as a 

whole, was not ambiguous, as a matter of law. On appeal, 

the trial court’s conclusions were affirmed.  Boddy held as 

follows:  

Boddy's expert's opinion was that the policy 

exclusion was poorly drafted and "creates a 

material and substantive ambiguity in the mind of 

the . . . average named insured who purchases the 

policy." But, expert testimony is admissible only 

where it "will assist the trier of fact. . . ." 

N.J.R.E. 702. It is well-established that 

"[e]xpert witnesses simply may not render 

opinions on matters which involve a question of 

the law." Healy v. Fairleigh Dickinson Univ., 287 

N.J. Super. 407, 413 (App. Div.), certif. denied, 

145 N.J. 372, cert. denied, 519 U.S. 1007 (1996). 

 
In Healy we stated that "once the trial court 

correctly determined that the interpretation of 

the contract language was a legal matter, [the 

court] was obligated to disregard the expert's 

opinion concerning its interpretation." Ibid. 

Here, the motion judge correctly held that the 

interpretation of the policy exclusion was a 

legal matter and the proffered expert opinion was 

of no moment. 

 

Boddy, Ibid, citations omitted.  

 It is respectfully argued that the opinion of Mr. 

Benjamin Lambert does not meet the first of the three 

http://www.loislaw.com/pns/doclink.htp?alias=NJSUPER&cite=287+N.J.+Super.+407
http://www.loislaw.com/pns/doclink.htp?alias=NJSUPER&cite=287+N.J.+Super.+407
http://www.loislaw.com/pns/doclink.htp?alias=NJSUPER&cite=287+N.J.+Super.+407#PG413
http://www.loislaw.com/pns/doclink.htp?alias=NJCASE&cite=145+N.J.+372
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“well-known prerequisites” of N.J.R.E. 702; that is, it 

does not concern a subject matter that is beyond the ken of 

the average juror (or in this case, the court as trier of 

fact).  Agha v. Feiner, 198 N. J. 50, 62, 965 A 2d 141 

(2009).    

 In addition, Lambert’s testimony would be 

inadmissible if he were offered as a fact witness. Both 

parties agreed during the case management conference on 

March 17, 2009, that there were no material fact issues 

regarding the Master Deed and the pet exclusion clause may 

be interpreted by the Court as a matter of law. Thus, both 

parties implicitly stipulated (and explicitly stated in 

oral argument of the summary judgment motion) that the 

clause is not ambiguous.  

 Extrinsic evidence regarding the intent of the 

drafter of statutory language – and, by analogy, 

restrictive covenants in condominium documents – may not be 

considered unless there is an ambiguity in the language. 

DiProspero v. Penn, 183 N. J. 477, 492, 874 A 2d 1039 

(2005), holding “a court should not resort to extrinsic 

interpretative aids when the statutory language is clear 

and unambiguous, and susceptible to only one 
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interpretation.” Extrinsic evidence of intent of the 

drafter would be inadmissible in this case, since the 

parties agreed to file a summary judgment motion and allow 

the court to interpret the clause. Therefore, Lambert’s 

testimony would also have been precluded a fact witness 

regarding the intent of the drafters of the Master Deed. 

 Lambert’s affidavit reiterated his opinion and was 

not couched in terms of a history of the drafting and 

intent of the documents. It is respectfully argued that the 

court below essentially relied on Lambert’s factual 

conclusions about subjective intent of the drafters, as 

well as his opinions. To that extent, it was improperly 

considered by the court.  

 The parol evidence rule also prohibits use of 

extrinsic facts to determine the intent of the drafter of 

clear language in a document.  

The parol evidence rule is not merely a rule of 

evidence but a rule of substantive law. Filmlife, Inc. v. 

Mal “Z” Ena, Inc., 251 N. J. Super. 570, 575, 598 A. 2d 

1234 (App. Div. 1991). In Filmlife, the court held that 

evidence of an oral promise could not be introduced to 

contradict the terms of an integrated lease agreement, 
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whose terms were clear, despite an allegation by the 

plaintiffs that the defendants had committed fraud by 

orally misrepresenting its terms. The parol evidence rule 

states as follows: 

When two parties have made a contract and have 

expressed it in a writing to which they have both 

assented as the complete and accurate integration 

of that contract, evidence, whether parol or 

otherwise, of antecedent understandings and 

negotiations will not be admitted for the purpose 

of varying or contradicting the writing.  

 

Filmlife, ibid, citing 3 Corbin on Contracts 573 (1960).  

Evidence of an oral misrepresentation that directly 

contradicts the writing, is “not effectual” to avoid the 

obligation contained in the writing.  Winoka Village v. 

Tate,  16 N. J. Super 330, 84 A. 2d 626 (App. Div. 1951).    

 The Courts have enforced representations made in 

documents affecting real estate, such as an affidavit of 

title, despite an affiant’s claims that the document was 

not intended for its clear purpose. Somerset County v. 

Durling, 174 N. J. Super 52, 59 (App. Div. 1980). Even 

documents signed under duress can still be binding. In 

Quigley v. KPMG Peat Marwick  330 N. J. Super 252, 266-267 

(App. Div. 2000), the appellate division declined to 
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rescind an agreement signed by the plaintiff with the 

initials “U.D.” (meaning, “under duress”) inserted next to 

his name, because “a contracting party is bound by the 

apparent intention he or she outwardly manifests to the 

other party.”  

 Absent Lambert’s interpretation of the pet 

restriction clause, the trial court would have been 

constrained to consider its plain and simple meaning, as 

argued in Point Two, supra.  

 For the foregoing reasons, it is respectfully argued 

that the opinions and conclusions of Benjamin Lambert 

should be disregarded by this court for the same reasons 

that the court refused to consider the expert reports in 

Healy, L & L, and Boddy, supra.   



43 

 

POINT FIVE: 

THE COURT SHOULD EXERCISE ORIGINAL 

JURISDICTION IN RULING THAT PARROTS ARE PETS 

 
It is respectfully argued that the Appellate Court 

herein should exercise its original jurisdiction in 

reviewing and reversing the pendente lite orders of this 

court, and that pending any remand, this Court should award 

possession of Dexter to the plaintiff, thus returning it to 

the person who had possession commencing from the date of 

separation. See R. 2:10-5, which provides as follows: 

 
The appellate court may exercise such original 

jurisdiction as is necessary to the complete 

determination of any matter on review. 

 

It is respectfully argued that in the instant case, a 

remand would work a hardship on both parties. There is 

sufficient uncontradicted evidence for this court to 

determine possession of the dog, without having to order  a 

retrial. The amount in controversy is less than $30,000; a 

sum that by 21st century standards is hardly worth 

litigating, let alone being subject to two trials. The dog 

is of paramount importance to the plaintiff, as evidence by 

her willingness to pursue this case to verdict.  
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Original fact finding jurisdiction may be exercised in 

“a clear case where there is no doubt about the matter,” 

Rova Farms, supra, 65 N. J. at 484. In the instant matter, 

it is respectfully argued that the Appellate Court should 

exercise original jurisdiction in fact finding to determine 

the parties’ express agreement as to who would have 

ownership of the dog Dexter in partition of their joint 

assets upon separation. The record is clear as to the 

manifestations of this agreement, most of which were 

entered into evidence by stipulated or uncontradicted 

factual testimony, as follows: 

• The plaintiff left the parties’ home with the dog 

Dexter, together with all of the dog’s supplies 

and accoutrements. CITE TRNACRIPT.  

• The plaintiff had exclusive possession of the dog 

for nine weeks after their separation; CITE 

TRNACRIPT 

• In July 2006, defendant asked to see Dexter “one 

last time;” CITE 

• Plaintiff did not question the mount she was to 

receive in partition of the house because she was 

primarily concerned about receiving Dexter; CITE 

It is respectfully argued that the legal conclusions 

of the trial court were so contrary to law and “manifestly 
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unsupported by or inconsistent with the competent, relevant 

and reasonably credible evidence as to offend the interests 

of justice. Rova Farms, Ibid.  
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CONCLUSION 

 For the foregoing reasons, it is respectfully argued 

that the court’s ruling entering judgment for the plaintiff 

should be overturned and the matter remanded for trial on 

the issue of whether the pet parrot Polly is a nuisance 

within the meaning of Article 11(n) of the Master Deed.  

 

 
Respectfully submitted, 

 

 

 
____________________________ 
GINA A. CALOGERO 
Attorney for Defendants/appellants 

 
DATED:  
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No. L-2995-08.

        Gina A. Calogero, attorney for appellants.

        Thomas Vincent Giaimo, attorney for 
respondent.

        The opinion of the court was delivered by

        MINIMAN, J.A.D.

        Defendants Jim Chin (Jim), individually and 
under a January 12, 2006, power of attorney from 
Mary Chin (Mary), and Lynn Surgalla-Chin 
(Lynn) appeal from a summary judgment 
declaring them in violation of condominium 
restrictions on harboring birds, compelling them 
to permanently remove the birds, ordering

Page 2

them to pay fines of $5330, and compelling them 
to pay attorneys' fees and costs in the amount of 
$32,007.91. Because the restrictive covenant 
permits "household pets," and because that term 
is commonly understood to include birds, we 
reverse.

I.

        The Sponsor of Breakwater Cove, A 
Condominium (Breakwater Cove), established 
Breakwater Cove by a Master Deed recorded on 
December 30, 1980, and also established plaintiff 
Breakwater Cove Condominium Association (the 
Association). The Association's Bylaws were 
recorded with the Master Deed. Breakwater Cove 
is a residential condominium complex located in 
Monmouth Beach. There are five residential 
buildings in which there are a total of eighty-two 
individual dwelling units plus common elements. 
Title to each condominium unit is taken subject to 
the restrictive covenants contained in the Master 
Deed. The Master Deed is enforced by the Board 
of Directors (the Board) of the Association.

        Benjamin D. Lambert, Jr., Esquire, prepared 
the Master Deed. As is commonly done with 
condominiums, the Master Deed contained 
covenants, restrictions, and easements limiting 
the uses to which individual unit owners could 
put their units and the common elements. The 
restrictions are contained in paragraph 11, which 
contains twenty-five subparagraphs. The

Page 3

restriction primarily at issue here is paragraph 
11(c), which provides: 

No bird, reptile, or animal of any 
kind shall be raised, bred, or kept in 
any Unit or anywhere else upon the 
Property except that dogs, cats or 
other household pets are permitted, 
not to exceed two in the aggregate, 
provided that they are not kept, 
bred or maintained for any 
commercial purpose, are housed 
within the Unit and abide by all 
applicable Rules and Regulations. 
No outside dog pens, runs or yards 
shall be permitted.

        Additionally, Article V of the Association's 
Bylaws authorizes the Board to adopt regulations 
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for "pet controls." The Master Deed further 
prohibits conduct that constitutes a nuisance, 
providing in paragraph 11(n) that "[n]o noxious or 
offensive activities shall be carried on... which 
may be or become an annoyance or nuisance to 
the other residents in [Breakwater Cove]." 
Owners who violate the restrictive covenants are 
subject to fines not to exceed ten dollars per day 
for a single violation.

        Mary, now deceased, acquired title to a 
condominium unit at Breakwater Cove in 1993. 
Mary's son Jim, his wife Lynn, and their son 
Brian lived with Mary prior to her death and are 
the current occupants of the unit. Since 2004, 
defendants have kept an African grey parrot 
named Polly in the unit. They also have another 
bird named Kelvin, which they acquired after 
2004.
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        On October 12, 2005, the property manager 
for Breakwater Cove, Ernest B. Racz, wrote to 
Mary asserting that she was in violation of 
paragraphs 11(c) and 11(n) by keeping a bird in 
the unit and permitting it to chatter and whistle to 
the annoyance of other residents. Mary was given 
two weeks to remove the bird or the Board would 
begin fining her $10 per day. Racz again wrote to 
Mary on November 18, 2005, noting that the 
violation had not been corrected as of November 
7, 2005. As of that day, fines were being assessed 
against her unit at the rate of $10 per day. He 
advised that when the fines totaled $300, the 
Board would instruct the Association's attorneys 
to file a lien on her unit.

        On January 18, 2006, Mabel Iazicki, 
manager, wrote to Mary advising her that, if the 
Board did not hear from her within fourteen days, 
it would instruct its attorney to file the lien. On 
June 20, 2006, the Association's attorney wrote 
to Mary regarding her pet bird, which was 
"disturbing neighboring unit owners," and asked 
that she contact him.

        On April 3, 2008, Thomas V. Giaimo, 
Esquire, counsel to the Association, wrote to Mary 

informing her that the Association continued to 
receive complaints from other unit owners about 
her bird, which he described as a "nuisance." 
Relying on paragraphs 11(c) and 11(n), he 
demanded removal of the bird within fourteen
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days. If there was no compliance, the Association 
would avail itself of the remedies allowed by 
paragraph 15 of the Master Deed, including a 
petition for injunctive relief. He notified her that 
the Board proposed to suspend her membership 
privileges. Finally, he informed her of her right to 
alternate dispute resolution (ADR). The last page 
of this letter is missing from the record.

        On April 19, 2008, Chin applied to the 
Association for ADR in accordance with the 
written procedures for the resolution of disputes 
contained in the "Breakwater Cove Association 
Policy Regarding Alternative Dispute Resolution" 
(ADR Policy), adopted by the Board pursuant to 
the Condominium Act, N.J.S.A. 46:8B-1 to-38. 
The ADR Policy affords parties a three-stage 
procedure for resolving disputes: informal 
mediation, followed by formal mediation, and 
then binding arbitration.

        On May 29, 2008, the Association held an 
informal mediation hearing attended by Jim and 
Lynn, who informed the Association of their 
intent not to remove the birds. On May 30, 2008, 
Giaimo again wrote to Mary, this time with 
respect to the ADR conducted on May 29, 2008, 
at the Monmouth Beach Borough Hall. He 
reported to Mary that the ADR was conducted by 
a court-appointed mediator. Mary did not attend, 
but Jim and Lynn did so. The mediation was 
unsuccessful, and afterwards Jim stated
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that the birds would not be removed from the 
unit. As a result, the Board gave formal notice of 
suspension of membership privileges and the 
continuing imposition of fines.
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        On June 11, 2008, after informal mediation 
was unsuccessful, Mary requested formal 
mediation and then arbitration pursuant to the 
ADR Policy. Formal mediation was not initiated 
prior to this litigation commencing.

        On June 23, 2008, the Association filed a 
Verified Complaint and Order to Show Cause, 
alleging that defendants were in violation of 
paragraphs 11(c) and 11(n) of the Master Deed. 
The order was entered on June 30, 2 008, and 
made returnable on July 17, 2008.

        Defendants answered the complaint on July 
14, 2008, and asserted counterclaims that the 
Association was obliged to comply with its duly 
adopted ADR Policy pursuant to N.J.S.A. 46:8B-
14(k). That policy allegedly provided "a 
progressive system of alternate dispute 
resolution, beginning with an option[al] informal, 
internal mediation, progressing to a formal 
mediation, and 'if mediation does not result in 
settlement, the dispute shall be resolved by 
arbitration.'" The ADR Policy specified that the 
formal mediation was to be conducted in 
accordance with the Mediation Rules of the 
American Arbitration Association (AAA). 
Defendants alleged that they initially had
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requested mediation on April 19, 2008, but the 
Association violated its duly adopted ADR Policy 
in several respects, including the failure to 
progress to binding arbitration.1 They sought a 
judgment dismissing the complaint or in the 
alternative, a stay pending AAA arbitration, and a 
declaration that a bird is not a prohibited pet 
within the meaning of the Master Deed. The 
Association's authority under the governing 
documents to file suit under N.J.S.A. 46:8B-16(b) 
to enforce the Master Deed is not challenged.

        At the order to show cause hearing, the 
parties agreed to non-binding arbitration before 
retired Judge Francis Piscal. Piscal issued a 
written decision in favor of the Association, 
finding that parrots did not qualify under the 
exception for
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        "household pets" because all birds are 
prohibited. The covenant would be meaningless if 
birds were both prohibited and excepted. Piscal 
further found that the birds constituted a 
nuisance after hearing testimony from Jim and 
other witnesses "that the bird made noises... 
heard outside the premises."

        After defendants rejected Judge Piscal's 
decision on February 19, 2009, the parties 
stipulated that summary judgment was 
appropriate on the issue of the interpretation of 
paragraph 11(c), which, if resolved in favor of the 
Association, would render moot the remaining 
nuisance claim and permit final judgment.

        The Association's July 2, 2009, summary 
judgment motion was supported by a purported 
expert report from Lambert, who drafted the 
Master Deed and who was offered as a fact and 
expert witness. In the report, Lambert addressed 
the Sponsor's intent: 

Ironically, the restriction in 
question, as originally drafted for 
review by the undersigned's client, 
contained an absolute prohibition 
against any type of "pet[."] In fact, 
the undersigned recalls that the 
restriction read to the effect: "No 
bird, reptile, or animal of any kind 
shall be raised, bred or kept in any 
Unit or anywhere else upon the 
Property." The proposed language 
was, however, changed at the 
request of the exclusive Realtors 
who were marketing the Units 
within the Condominium on behalf 
of the Sponsor, Teddy Construction 
Co. Those Realtors, operating under 
the name of: "The Condo Mart[, "] 
requested the Sponsor and the 
undersigned as the Sponsor's 
counsel
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to modify the draft of the restriction 
in question so as to permit Unit 
Owners to have dogs and cats and so 
as not to be interpreted as 
precluding the keeping of an 
aquarium. There was never any 
discussion of relaxing the restriction 
so as to permit birds, reptiles or 
other animals, nor was there any 
desire to have the restriction 
modified so as to leave to the 
discretion of the Board of Directors 
of the Association to determine on a 
case by case basis what type of bird, 
reptile, etc. might constitute a 
"household pet[."] Essentially, the 
intent was to permit dogs and cats 
but subject to the limitations 
otherwise stated in the provisions of 
the restrictive covenant in question.

        Lambert also submitted a certification 
attesting to his background and experience and 
his activities as the scrivener of the Master Deed. 
He explained that the deed was originally drafted 
to bar all pets. However, the exclusive realtor 
raised a concern that such a prohibition would be 
problematic because many prospective 
purchasers would want to be able to have a dog or 
cat. The Sponsor and the realtor agreed to modify 
the absolute prohibition. He affirmed that the 
position of the Association was consistent with his 
intent as the scrivener of the document—"'no 
bird'... mean[t] exactly that, no bird." The 
Association's motion was also supported by an 
affidavit from Roy L. Bernstein, a member of the 
Board, who attested to the complaints from other 
unit owners and the extent to which the
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birds were a nuisance. The President of the 
Association, Marianne Salimbene, also submitted 
a supporting affidavit.

        Defendants cross-moved for summary 
judgment and sought an order barring the 
Lambert report.

        At the hearing on the cross-motions, the 
judge outlined the parties' respective positions 
and heard argument from both sides. Defendants' 
counsel argued that the word "no" modified "the 
compound subject birds, reptiles, and any 
animals" and that the exception for "dogs, cats, 
and other household pets" modified the 
compound subject, permitting unit owners to 
have dogs, cats, birds, reptiles, and any animals 
kept as household pets. In other words, "every 
single animal in the animal kingdom [is 
prohibited], except for household pets."

        The Association's counsel argued that 
defendants were advancing "a very strained 
interpretation of what we believe to be clear and 
express prohibitory language" regarding 
maintaining a bird in a condominium unit. He 
urged that Lambert's factual assertions and expert 
opinions compelled a conclusion that birds were 
absolutely prohibited. Defendants contended that 
the parole evidence rule prohibited the judge 
from considering Lambert's report and 
certification with respect to the intended meaning 
of the restrictive covenant. Defense counsel urged 
that
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the meaning of the language was clear, and it 
permitted birds that were household pets.

        The judge admitted that he never understood 
how to diagram sentences, but he had looked at 
the language several times and concluded that a 
reasonable person could read the sentence as 
prohibiting birds, prohibiting reptiles, and 
prohibiting "any other animals, except dogs, cats, 
and other household pets." He concluded that the 
words "no birds" were as clear as day; birds were 
not permitted by this Association. He stated, "I 
am satisfied that no birds means no birds. 
Summary judgment is appropriate." He further 
found that "no ambiguity exists, and that birds 
are prohibited" under the Master Deed. The judge 
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ordered defendants to remove the birds within 
forty-five days and reimburse the Association for 
costs and counsel fees incurred. Defendants' 
motion to bar the Lambert report was denied.

        On October 16, 2009, the trial judge entered 
judgment in favor of the Association for 
$37,337.91, representing fees of $24,375; costs of 
$1,561.58; arbitrator's fees of $2,590.86; expert 
fees of $3,480.47; and fines of $5,330 for 
defendants' non-compliance from April 3, 2008, 
to September 18, 2009, for
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which defendants were jointly and severally 
liable.2 This appeal followed.

II.

        In reviewing a ruling on a summary-
judgment motion, we apply the same standard as 
that governing the trial court. Liberty Surplus Ins. 
Corp. v. Nowell Amoroso, P.A., 189 N.J. 436, 445-
46 (2007); Prudential Prop. & Cas. Ins. Co. v. 
Boylan, 307 N.J. Super. 162, 167 (App. Div.), 
certif. denied, 154 N.J. 608 (1998); Antheunisse v. 
Tiffany & Co., 229 N.J. Super. 399, 402 (App. Div. 
1988), certif. denied, 115 N.J. 59 (1989).

        "The provisions of a master deed are of 
paramount importance when defining the rights 
and obligations of condominium unit owners." 
Shadow Lake Vill. Condo. Ass'n v. Zampella, 238 
N.J. Super. 132, 139 (App. Div. 1990) (citation 
omitted). In the context of "a private, single-
family, residential community governed by a not-
for-profit corporation [where] [r]estrictive 
membership covenants [are] contained in the 
community's master deed," Highland Lakes 
Country Club & Community Association v. 
Franzino, 186 N.J. 99, 104 (2006), our Supreme 
Court held that "covenant language must be 
construed
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strictly, and in favor of the owner's unrestricted 
use." Id. at 112 (citing Hammett v. Rosensohn, 46 

N.J. Super. 527, 535 (App. Div. 1957), aff'd, 26 
N.J. 415 (1958)). Nonetheless, "this rule should 
not be used to defeat the obvious purpose of the 
restriction." Shadow Lake, supra, 238 N.J. Super. 
at 139 (citation omitted).

        A deed restriction is regarded as a contract, 
and its enforcement is a contract right. See 
Homann v. Torchinsky, 296 N.J. Super. 326, 334 
(App. Div.) ("'[A] restrictive covenant is a 
contract.'" (citation omitted)), certif. denied, 149 
N.J. 141 (1997); see also Assisted Living Assocs. of 
Moorestown, L.L.C. v. Moorestown Twp., 31 F. 
Supp. 2d 389, 397 (D.N.J. 1998) ("New Jersey 
adheres to the minority view which treats an 
equitable servitude as a contract right, not a 
property right." (citation and internal quotation 
marks omitted)); Weinstein v. Swartz, 3 N.J. 80, 
86 (1949) (stating that "[a] restrictive covenant is 
a contract"). Therefore, because restrictive 
covenants are contracts, the well-established rules 
of contract construction apply. Homann, supra, 
296 N.J. Super. at 334; see also Verna v. Links at 
Valleybrook Neighborhood Ass'n, 371 N.J. Super. 
77, 88 (App. Div. 2004) ("[A] neighborhood 
scheme, like the mutual undertakings contained 
in the association's governing documents, is a 
matter of contract...." (citation omitted)).
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        To determine whether covenant language 
imposes an obligation on the owner, "we turn to 
the language itself to see whether it expresses 
such intent with sufficient clarity to provide fair 
notice of the obligation alleged." Highland Lakes, 
supra, 186 N.J. at 114.

Our obligation when interpreting 
contractual provisions is clear. First 
and foremost, "fundamental canons 
of contract construction require that 
we examine the plain language of 
the contract and the parties' intent, 
as evidenced by the contract's 
purpose and surrounding 
circumstances." State Troopers 
Fraternal Ass'n v. New Jersey, 149 
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N.J. 38, 47 (1997) (citations 
omitted). As stated in Marchak v. 
Claridge Commons, Inc., "[w]hen 
reading a contract, our goal is to 
discover the intention of the parties. 
Generally, we consider the 
contractual terms, the surrounding 
circumstances, and the purpose of 
the contract." 134 N.J. 275, 282 
(1993) (citations omitted).
[Id. at 115-16 (alteration in 
original).]

        "The restriction thus must be analyzed in 
accordance with the principles of contract 
interpretation, which include a determination of 
the intention of the parties as revealed by the 
language used by them." Cooper River Plaza E., 
LLC v. Briad Grp., 359 N.J. Super. 518, 527 (App. 
Div. 2003) (citing Assisted Living Assocs., supra, 
31 F. Supp. 2d at 397; Homann, supra, 296 N.J. 
Super. at 334; Union Cnty. Indus. Park v. Union 
Cnty. Park Comm'n, 95 N.J. Super. 448, 452-53 
(App. Div. 1967)).
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However, as the cases that we have 
cited make clear, in the context of a 
deed restriction meant to bind 
subsequent purchasers that are 
strangers to the initial transaction, 
the intent of the restriction must 
manifest itself in the language of the 
document itself. If ambiguity 
remains, it cannot be resolved, as 
would be the case if the initial 
signatories disputed an ambiguous 
term, by resort to extrinsic 
evidence....
An intention disguised by an 
ambiguity cannot bind a subsequent 
purchaser who, as the result of an 
absence of clarity in the instrument 
of conveyance, lacks notice of 
restrictions that the initial parties 
have attempted to place on the 

property being conveyed. A holding 
otherwise would be inconsistent 
with principles of contract law, 
which require sufficient definiteness 
of terms so that the performance 
required of each party can be 
ascertained with reasonable 
certainty, as well as knowledge of 
and acquiescence in the stated 
terms. Weichert Co. Realtors v. 
Ryan, 128 N.J. 427, 435 (1992). It 
would also undermine the central 
public policy underlying New 
Jersey's Recording Act: that "a 
buyer... of real property should be 
able to discover and evaluate all of 
the... restrictions on the property" 
from a review of the public record. 
Aldrich v. Schwartz, 258 N.J. Super. 
300, 307 (App. Div. 1992)[; s]ee also 
N.J.S.A. 46:21-1. Cf. Palamarg 
Realty Co. v. Rehac, 80 N.J. 446, 
453 (1979) (expressing the purpose 
of the Recording Act and holding 
that title issues should be resolved 
so as to effectuate that purpose).
[Id. at 527-28 (emphasis added) 
(footnote omitted).]
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        Obviously, the evidence submitted by 
Lambert in his report and certification regarding 
his intent as the scrivener and his hearsay 
recollection of the intent of the Sponsor and 
realtor have no place in our consideration of the 
issue before us. See id. at 528 ("Consequently, 
testimony by the parties to the initial sale... as to 
their undisclosed intent in imposing the setback 
restriction is irrelevant to a resolution of the 
issues now presented."). Thus, the interpretation 
and construction of a deed is a matter of law 
subject to de novo appellate review. Ibid.; see also 
Kaur v. Assured Lending Corp., 405 N.J. Super. 
468, 474 (App. Div. 2009).

        Defendants contend that the pet restriction in 
paragraph 11(c) of the Master Deed 
unambiguously permits the keeping of two birds 
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as household pets under the exception to the 
prohibition on birds, reptiles, and any other 
animal. Paragraph 11(c) of the Master Deed 
provides that "[n]o bird, reptile, or animal of any 
kind shall be raised, bred, or kept in any Unit... 
except that dogs, cats or other household pets are 
permitted, not to exceed two in the aggregate."

        A term is ambiguous if reasonably susceptible 
to at least two meanings. M.J. Paquet, Inc. v. N.J. 
Dep't of Transp., 171 N.J. 378, 396 (2002) 
(citation omitted). Here, the restrictive covenant 
is readily susceptible to defendants' 
interpretation.
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        The subjects of the prohibition are "birds, 
reptiles, and animals of any kind." These are 
broad and sweeping classes and kingdoms of 
living things. The subjects of the prohibition shall 
not "be raised, bred, or kept in any Unit." The 
prohibition is a complete independent clause, a 
thought unto itself. Then we have the exception 
for "dogs, cats or other household pets." The 
exception can readily be considered as an 
exception to the prohibition, that is, to the 
entirety of the independent clause, not just the 
third subject of the prohibition, "animal of any 
kind." Indeed, applying the exception only to 
"animal of any kind" is a very strained 
construction of the language as the exception 
follows the entire independent clause, not just 
"animal of any kind."

        We must construe the covenant language 
strictly "in favor of the owner's unrestricted use." 
Highland Lakes, supra, 186 N.J. at 112 (citation 
omitted). We must determine whether the 
language expresses the intent of the grantor "with 
sufficient clarity to provide fair notice of the 
obligation alleged." Id. at 114. However, "the 
intent of the restriction must manifest itself in the 
language of the document itself." Cooper River, 
supra, 359 N.J. Super. at 527 (footnote omitted). 
The language must be evaluated from the 
perspective of a buyer of a condominium unit. See 
ibid.
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        These principles of law compel us to conclude 
that the only limitation on the keeping of pets is 
that the pet be a dog, a cat, or other household pet 
as that term is commonly understood. Pursuant 
to Division of Fish and Wildlife regulations, 
exotic, endangered, or dangerous species of birds, 
reptiles, and animals are either prohibited from 
being kept as pets or require a permit to possess 
as pets. N.J.A.C. 7:25-4.1 to 4.20. Under these 
regulations, the birds, reptiles, or animals that a 
person may lawfully keep in his or her residential 
home are domesticated, household pets. See 
N.J.A.C. 7:25-4.3 (allowing an African grey parrot 
to be kept as a pet with a permit). These 
regulatory provisions make it abundantly clear 
that Polly and Kelvin are household pets that may 
be kept in defendants' condominium unit.

        After carefully reviewing the record in the 
light of the written arguments advanced by the 
parties, we conclude that the remaining issues 
presented by defendants are without sufficient 
merit to warrant discussion in this opinion, R. 
2:11-3(e)(1)(E).

        Reversed.

--------

Notes: 

        1. The ADR Policy provides in pertinent part 
as follows: 

5. Arbitration shall be conducted by 
an arbitrator agreed upon by both 
parties; if the dispute is between the 
Board of Directors and a unit owner, 
the unit owner shall designate the 
person to serve as arbitrator. As 
stated in the By-Laws of Breakwater 
Cove, any arbitration provided for in 
these By-Laws shall be conducted 
before one arbitrator in Monmouth 
County, New Jersey by an arbitrator 
who shall be a member of the 
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American Arbitration Association, 
in accordance with its rules then 
obtaining and the decision rendered 
in such arbitration shall be binding 
upon the parties and may be entered 
in any court having jurisdiction. 
(Emphasis added.)

        2. Jim and Lynn do not challenge whether 
fines can be imposed against non-owners under 
the Master Deed or N.J.S.A. 46:8B-15(f) and-
16(b). An issue not briefed is waived on appeal. 
Pressler, Current N.J. Court Rules, comment 4 on 
R. 2:6-2 (2010).

--------
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